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Dispute Procedures and the Employment Tribunal: 

Are the procedures working and delivering? 

A look at the latest caselaw.

A. Overview

1. This paper considers the costs and benefits of the statutory dispute resolution procedures, contained in the Employment Act 2002 (EA 2002) and the Employment Act 2002 (Dispute Resolution) Regulations 2004 (2004 Regs), two years after their implementation on 1 October 2004. Secondly it seeks to summarise the legal position in relation to the statutory Grievance Procedures (GPs) and Dismissal and Disciplinary Procedures (DDPs) following the large volume of recent caselaw in the Employment Appeal Tribunal.

2. Notwithstanding the widespread criticism of the legislation implementing the GPs and DDPs, the Government intends to widen the scope of the statutory procedures in April 2007 to cover two new jurisdictions – Information and Consultation, and Pensions Disputes. There is no doubt that much of the legislation is poorly drafted, complex and lacking in internal logic. Compliance with the statutory procedures has often been regarded as burdensome and pointless, but on the assumption that the statutory procedures are here to stay we consider whether the benefits, in particular to employees, might outweigh the complexity of the new rules.

3. The DTI predicted that the scheme would have far-reaching benefits, as set out in the January 2004 Regulatory Impact Assessment 

(http://www.dti.gov.uk/employment/Resolving_disputes/index.html):

To Employers:

· Better employment relations with positive impact on productivity

· Keeping skilled staff

· Lower recruitment costs

· Reduced costs from 34,000 – 37,000 fewer Tribunal claims per annum = £68-74 million

To Individuals:

· More employment disputes solved

· Improved employment prospects

· Reduced stress and costs from 34,000 – 37,000 fewer Tribunal claims per annum

To the taxpayer:

· Savings from fewer Tribunal claims = £31-34 million

4. The benefits for employers mostly came within the category of “quantifiable” benefits, whereas employees were anticipated to gain in “unquantifiable” terms. All of the benefits, however, were predicated on the assumption that the scheme would bring about a dramatic reduction in the number of tribunal claims. In fact, the number of individual claims has reduced by no more than a few thousand since October 2004, in line with the general decline in claims over the last five years or so, and there has been an increase in claims since November 2005 (Employment Tribunal Service Annual Report 2005-6).  There can be little doubt, therefore, that the quantifiable costs to employers continue to far outweigh the quantifiable benefits and there is no realistic prospect of that position reversing.

5. The response of claimant solicitors has been almost as negative as that of employers (indeed it is difficult to see how individuals were envisaged to benefit from an overall reduction in the number of claims). In a survey conducted by the Employment Lawyers Association, of those participants who work primarily for claimants, less than 25% thought that more claims were resolving as a result of the new procedures. 47% said that the statutory grievance procedure put claimant clients off pursuing tribunal complaints because it was so complicated. Significantly, 92% said that the statutory procedures ended up costing their clients more time/money.

6. But the fact that there has been no meaningful reduction in tribunal claims may suggest that employees are benefiting from the scheme: There are likely to have been a small number of cases in which disputes have been resolved by means of a statutory procedure (which would not otherwise have been followed), and if so, these cases have probably been replaced by claims for automatic unfair dismissal under section 98A of the ERA which would previously have failed under section 98(4). It is also likely that the average awards to claimants are now higher for two main reasons; firstly, the EA 2002 introduced an additional payment of up to four weeks’ salary to be made to employees where the employer had failed to provide the employee with written particulars of employment and where the tribunal made an award against the employer (s38 EA 2002) and secondly, tribunals are required to award uplifts of up to 50% on compensation for failure to comply with the GPs and DDPs (s31 EA 2002 Act).

7. There are of course new pitfalls for employees wishing to bring tribunal claims, the most important of which are that for those claims to which the GPs apply, a failure to send a grievance will mean that the tribunal has no jurisdiction to hear the claim. In some cases, the employee may be out of time to present a grievance letter and new claim to the tribunal, and may be deprived of a remedy altogether. In other cases, even if a later claim is made following a valid grievance within time, the employee may still be disadvantaged for example, in equal pay claims the Tribunal may award back pay to a maximum of six years preceding the presentation of the claim form.

8. The obligations on employees are considered in some detail in the case studies, but it is reasonably clear that the statutory procedures have made it more difficult for employers to impose decisions – whether disciplinary or otherwise – upon employees. The anticipated benefits to employees of “More employment disputes solved” and “Improved employment prospects” must therefore be closer to fulfilment than the predicted benefits for employers. Moreover, if the pitfalls can be avoided and the procedures used to employees’ best advantage (see Tips and Tactics below) there are real “quantifiable benefits” to be had for employees.

B. Summary of the legislation and case law

(i) EA 2002 and time limits

Remedy

1. The EA 2002 introduced the following provisions relating to remedy:

· If a party fails to comply with the statutory procedures the tribunal may adjust any award by 10-50% against the defaulting party (s31 EA 2002).

· If when the proceedings were begun the employer was in breach of its duty under section 1(1) or 4(1) of the ERA 1996 to provide written particulars of employment then the tribunal must make an additional award of two or four weeks’ pay (s38 EA 2002).

Time Limits

2. One of the most significant changes brought about by the EA 2002 was the introduction of new rules in respect of presenting a claim to the tribunal. 

· Where the GPs apply, an employee cannot present a complaint to a tribunal unless Step 1 of the GPs has been complied with (i.e. a grievance letter has been sent to the employer) and at least 28 days have passed (s32 EA 2002). It has now been established in  Spillett v Tesco and BUPA Care Homes Ltd v Cann [2006] IRLR 248 that section 32 does not prevent the just and equitable extension being exercised.

· Where the GPs or DDPs apply, the normal time limit (usually three months) can be extended by a further three months where:

· the GPs apply and a grievance has been sent to the employer within the normal time limit.

· the DDPs apply and the employee has reasonable grounds for believing at the time the normal time limit expires that an internal disciplinary procedure (whether statutory or otherwise) is being followed in respect of the matter.

(Reg 15 of the 2004 Regs)

3. The extension of time provisions seem somewhat illogical in that the extension does not operate if the disciplinary procedure has been completed within three months; whereas under the grievance procedure so long as the grievance is raised within the first three months, the normal time limit is extended even if the grievance process is completed well within the normal time limit. Recent decision from the EAT on the operation of regulation 15 have done little to alleviate the complexity:

· In Singh (t/a Rainbow International) v Taylor LTL 2/8/2006) the EAT held that regulation 15 extends the normal time limit by three months plus one day.

· The EAT held in Martins v Bisset  UKEATS/0022/06 that a grievance raised against an employer does not have the effect of extending time in respect of a claim against a fellow employee because the GPs do not apply to disputes between employees. This undoubtedly creates practical difficulties for employees as two schemes of time limits apply to the same discrimination claim, and adds an additional layer of complexity to these regulations. 

(ii) Dismissal and Disciplinary Procedures (DDPs) 
1. The DDPs essentially create additional hurdles for employers who are contemplating dismissal or disciplinary action. An employee who is dismissed is not required to do anything before presenting a claim form, but if he or she does not pursue an appeal then that may result in the amount of compensation being reduced.

Steps under the DDPs:

There are three steps under the standard procedure: 

Step 1 – Statement of grounds for action and invitation to meeting 

Step 2 – Meeting (including notification of outcome)

Step 3 – Appeal

Under the modified procedure there are two steps: 

Step 1 – Statement of grounds for action 

Step 2 – Appeal  

When do they apply?

2. The DDPs apply when an employer contemplates dismissing or taking “relevant disciplinary action” (which excludes oral or written warnings and suspension on full pay) against an employee (Reg 3 2004 Regs). The standard procedure will usually be the applicable procedure, but the modified procedure applies in cases of gross misconduct where it is reasonable for the employer to dismiss instantly.

3. The DDPs do not apply to dismissals in certain circumstances such as dismissals to facilitate a universal change in terms and conditions and collective redundancies (Reg 4 2004 Regs).

4. If new disciplinary allegations arising during the course of an existing disciplinary procedure, this may trigger the DDPs afresh. In Silman v ICTS (UK) Ltd UKEAT/0630/05 the EAT held that the DDPs had not been retriggered because the essence of the misconduct which arose later (misuse of company time) was the same as that originally charged (unauthorised absence). In both cases the complaint was that no work was being done for the company. This line may be difficult to draw in many cases.

Requirements of the DDPs

Step 1 – Statement of grounds for action

5. The employer must set out in writing the employee’s alleged conduct or characteristics of other circumstances which lead him to contemplate dismissing or taking disciplinary action, send a copy of the statement to the employee and invite the employee to a meeting. At this stage, the employer need only inform the employee of, e.g., the nature of the misconduct in issue, the fact that there is a capability problem or that it is redundancy. (Alexander and Hatherley v Bridgen Enterprises Ltd [2006] IRLR 422)

Step 2 – Meeting 

6. Before the Step 2 meeting, the employee must be informed (although not necessarily in writing) the basis for contemplating action on that ground. In Alexander v Bridgen it was held that in a redundancy context the employee should be provided with the selection criteria and his or her own assessment, but there was no obligation in the statutory procedure to provide the “break point” nor the assessments of other employees.

7. After the meeting the employer must inform the employee of the right to appeal against the decision if the employee is not satisfied with it.

8. Alexander v Bridgen has been followed in the very recent case of Draper v Mears Ltd UKEAT/0174/06/ZT. In Draper, an allegation in the Step 1 letter of “conduct which fails to reasonably ensure the Health and Safety of oneself and others” in fact referred to the fact that the employee intended to drive a company vehicle after consuming alcohol, in breach of company policy. On the facts, the EAT concluded that the employee was fully aware of the allegations against him before the Step 1 letter reached him. The EAT declined to express a view whether a blanket allegation of “misconduct” would suffice for compliance with the Step 1 letter. The EAT’s conclusion suggests that under the Step 1 procedure it is easier for employers to satisfy the requirements of framing the charges than under case law developed prior to the introduction of the statutory procedures. 

Step 3 – Appeal 

9. If the employee wishes to appeal he must inform the employer. The employer must then invite the employee to a meeting (which need not take place before the dismissal or disciplinary action takes effect). After the appeal meeting the employer must inform the employee of his final decision.

Consequences of failure to comply

10. The consequence for the employer of failure to comply with the applicable procedure is that the dismissal is likely to be automatically unfair (s98 ERA 1996). Much confusion has arisen, however, over the consequences of an employer’s failure to follow a procedure which is over and above the statutory procedure. Section 98A(2) provides that in such circumstances the dismissal will not be unfair if the employer can show that the employee would have been dismissed in any event. This has been referred to as “Polkey-reversal” but the consequences are more complicated than the name suggests. The effect of section 98A can be summarised as follows:

a. Whenever the DDPs have not been completed and the non-completion is the fault of the employer, the dismissal will be automatically unfair.

b. If a tribunal finds that the employer has complied with the DDPs but failed to comply with another procedure in respect of the dismissal, that failure will not by itself render the dismissal unfair if the employer can show that it made no difference to the outcome. The extent of this principle is uncertain. In Alexander v Bridgen [2006] IRLR 422 the EAT held that it applies to any failing that can be described as procedural. In Mason v Governing Body of Ward End Primary School [2006] IRLR 432, however, the EAT held that it applies only to procedures contained in an agreement or policy which relates to the dismissal of employees. It did not apply, in that case, where the employer had failed to consult Mrs Mason’s trade union prior to dismissing her on grounds of redundancy, notwithstanding that it amounted to a breach of the ACAS Code, because the Tribunal had considered that the employer had thereby failed to act in accordance with the standards of a reasonable employer.

c. It is always possible for employers to argue when it comes to remedy that a breach of a procedure (whether statutory or otherwise) made no difference to the outcome and the amount of compensation awarded should be reduced accordingly. Where there has been a breach of the DDPs this reduction can be anything up to 100%. Where the DDPs have been complied with, however, the reduction should never be greater than 50% because anything from 51-100% amounts to a finding that, on the balance of probabilities, the outcome would have been the same but for the breach.

(iii) Grievance Procedures (GPs)  
1. The statutory grievance procedures, like the DDPs, set out minimum legal standards for employers and employees to follow. It is of course open to employers to operate a more comprehensive procedure.

2. As with the DDPs, there are two grievance procedures, standard (requiring a meeting and an appeal process) and modified (requiring neither a meeting nor an appeal process). For those claims where it is stipulated that the Claimant must send a grievance to the employer  this has two main consequences: 

· firstly, if the Claimant has not sent the employer a grievance (and waited 28 days) the Tribunal will not have jurisdiction to hear the claim (s32 EA 2002), and 

· secondly, depending on the extent to which the parties have complied with the statutory procedure, the award made to the employee may be increased or decreased by between 10 – 50%. (s31 EA 2002)

Steps under the GPs:

There are three steps under the standard procedure: 

Step 1 – Statement of grievance 

Step 2 – Meeting (including response)

Step 3 – Appeal.

Under the modified procedure there are two steps: 

Step 1 – Statement of grievance 

Step 2 – Response  

Claims which require the employee to use the GPs 

3. Most claims which can be presented to an Employment Tribunal require the employee to raise a grievance, and that the grievance letter be sent to the employer at least 28 days before the claim is presented. (See s32 EA 2002, and Schedule 4 to that Act). 

4. The main exceptions are: 

· Breach of contract claims; 

· Complaints of less favourable treatment on the grounds of part time or fixed term status;

· Claims which are covered by the DDPs, e.g. claims of unfair dismissal. (However claims for constructive dismissal do require a grievance, as the definition of “dismissed” in the 2004 Regulations does not include a constructive dismissal).

5. The modified procedure is to be followed where both of the two conditions below are satisfied (Reg 6, 2004 Regs):

(1) The employment has ended and at the time the employment ended the employer was:

(i) unaware of the grievance before the employment ceased; 

(ii) was aware of the grievance but the standard GP had not been completed, 

(2) After the employer became aware of the grievance the parties agreed in writing that the modified procedure should apply.

Circumstances in which neither GP applies

6. Neither of the statutory GPs applies where:

· An employee has ceased to be employed and, since the employment ended, it has ceased to be reasonably practicable for the employee to comply with the requirement of sending the Step 1 statement of purpose (e.g. an insolvent employer);

· An employee’s grievance is about an actual or contemplated dismissal (other than a constructive dismissal);

· An employer’s grievance is about “relevant disciplinary action” that the employer has taken or is contemplating taking (unless one of the reasons for the grievance is contained in reg 7(1).) 

7. The last example is not straightforward and suggests that where an employee is dissatisfied with the relevant disciplinary action taken or contemplated by the employer the GPs will apply in addition to the DDPs if the reason for the employee’s grievance is one of the two reasons in 7(1). These are that:

· the disciplinary action taken or being contemplated by the employer amounted to/would amount to unlawful discrimination;

· the ground on which the employer took or is contemplating taking the disciplinary action is unrelated to the ground on which he asserted that he took or is asserting that he took or is asserting that he is contemplating taking the action; 

Requirements of the GPs

Step 1 – Statement of grievance 

8. Statement in writing:

· Under Step 1 of the modified or standard procedure the employee must set out the grievance in writing and send the statement or copy of it to the employer. This is true for both the Standard and Modified procedures. 

· In most cases the statement will take the form of a letter, but it could also cover other written forms such as an annotated payslip or time sheet, an email or text message.

· Under the regulations however, statutory anti-discrimination questionnaires do not constitute a statutory grievance. (See reg 14, 2004 Regs and Holc-Gale v Makers UK Ltd [2006] IRLR 178).

9. Content of the grievance:

· There is no particular form of words that must be used in the grievance statement, nor must it be stated that the employee wishes to invoke the grievance procedure. (Shergold v Fieldway Medical Centre [2006] IRLR 76, para 33, and Canary Wharf v Edebi [2006] IRLR 416).

· A grievance is defined in the regulations as 

“a complaint by an employee about action which his employer has taken or is contemplating taking in relation to him.”

· Therefore, the employee should identify in the letter that a complaint is being made (Galaxy Showers v Wilson [2006] IRLR 83). The courts have interpreted this broadly and have held that even an application for flexible working can constitute a grievance. (Commotion v Rutty [2006] IRLR 17). 

· The courts have held that resignation letters can amount to Step 1 statements of grievance. There is therefore no requirement that the employer have the opportunity to resolve the matter in the workplace. Hence in a constructive dismissal case, Shergold v Fieldway Medical Centre [2006] IRLR 76, an employee’s letter of resignation setting out a litany of complaints counted as a grievance.

· The Step 1 statement must however relate to the eventual claim brought in the Tribunal so that a reasonable employer could have appreciated that a grievance was being raised in that particular context. 

Example: A grievance letter raises concerns regarding a failure to provide rest breaks (under the Working Time Regulations). The ET1 presented to the Tribunal is for failure to a contractual bonus payment. In this case the claim does not relate to the grievance and the Tribunal would not have jurisdiction to hear the complaint. (See Canary Wharf Management Ltd v Edebi [2006]  IRLR 416, where the Claimant presented a claim for disability discrimination to the Tribunal, where the relevant Step 1 statement concerned wide ranging health and safety related concerns, and did not make any mention of discrimination, less favourable treatment, or reasonable adjustments. The EAT held that the claim did not relate to the grievance). 

10. Who can submit the Step 1 statement? 

· A Step 1 statement can be submitted by the employee or by someone acting on the individual employee’s authority. This could include

· A solicitor (e.g. Mark Warner Ltd v Aspland [2006] IRLR 87 a solicitor’s letter setting out that the employee would resign and claim constructive dismissal unless her employer took action against manager for alleged bullying, was held to be a grievance in the EAT).

· Even a “without prejudice” letter can constitute a grievance. (Arnold Clark Automobiles v Stewart & Or UKEATS/0052/05).

· By analogy, a trade union representative or family member/ friend. 

· An appropriate representative.

· Special provision is made for “appropriate representatives” who submit Step 1 statements on behalf of two or more employees, and state in writing the names of at least two employees, as being the employees on whose behalf the representative is acting. For these purposes an appropriate representative is: 

· An official of an independent trade union recognised by the employer for the purposes of collective bargaining covering the Claimant employee’s job description; 

· An employee representative elected/appointed by employees including the description of the Claimant employee.  

11. If the modified procedure applies:

· The procedure regarding the Step 1 statement of grievance is the mostly the same as in the standard procedure except that the employee must set out the basis for the grievance. In other words greater detail will be expected in a grievance under the modified procedure than under the standard procedure

Step 2 – Meeting 

12. The employer must invite the employee to attend a meeting to discuss the grievance and the employee must take all reasonable steps to attend. The meeting must not take place unless the employee has informed the employer what the basis for the grievance was and the employer has had a reasonable opportunity to consider his or her response. After the meeting the employer must inform the employee of the right to appeal against the decision if the employee is not satisfied with it.

Step 3 – Appeal

13. If the employee wishes to appeal he must inform the employer. The employer must then invite the employee to a meeting (which need not take place before the dismissal or disciplinary action takes effect). After the appeal meeting the employer must inform the employee of his final decision. 

Deemed compliance with the GPs

14. Where the employee has taken the step of sending a Step 1 grievance statement, compliance with the grievance procedures will be deemed, and no further action under the GPs is necessary in the following circumstances: 

· The employee sent a Step 1 statement relating to “relevant disciplinary action” before the appeal stage of the applicable statutory DDP (Reg 7, 2004 Regs)

· The employee sent a Step 1 statement under the Standard GP (before or after the termination of employment) where the employee has ceased to be employed and it is not reasonably practicable for Step 2 or Step 3 to be completed (reg 8);

Amendments to Claim Forms 

15. What should an employee do if a new claim arises after s/he has presented their claim to the Tribunal? Will a new grievance be required? The employee has two options: 

· s/he may either apply for an amendment (if the rules on amendment permit) or 

· present a new claim. 

In either case, the employee should present a grievance which covers the new claim. 

(iv) General requirements under the DDPs and GPs

1. Under the DDPs and GPs there are further general requirements regarding the timetable for the procedure, such that each step and action under the procedure must be taken without unreasonable delay. (Para 12, Schedule 2, EA 2002). 

2. Further the timing and location of meetings must be reasonable; meetings must be conducted in a manner that enables both employer and employee to explain their cases and in the case of appeal meetings which are not the first meeting, the employer should, as far as is reasonably practicable, be represented by a more senior manager than attended the first meeting (unless the most senior manager attended that meeting). 

C. Tips and Tactics for Employees 

1. The GPs and DDPs  present a large number of potential hurdles for both employers and employees, as shown above. What follows are tips for employees faced with the procedures.

2. From a tactical perspective, employees are well advised to request that they use the standard procedure rather than the modified procedure for GPs as the former is a more detailed process, and there is a greater likelihood of the employer breaching one of its obligations under the EA. Should the employer breach such an obligation, the employee will usually be entitled to an uplift of between 10 - 50%. (s31 EA 2002, the 10% lower limit may be disapplied in exceptional circumstances)  For the same reason, and to avoid being penalised on remedy themselves, employees should request an appeal. To date there have been no reported cases on uplifts, and therefore having a potential uplift to consider can be very useful for employees in settlement negotiations.

3. Since the gateway for presenting a claim where the GP is the applicable procedure is that a grievance procedure has been sent, and not that it has been received, it is imperative that advisors retain evidence of how and when the grievance was sent to avoid disputes with the employer regarding whether the Tribunal has jurisdiction to hear the claim. Arguments raised by the employer that the grievance was not received cannot show whether the grievance was sent, although it may be relevant to the potential uplift on any successful award. We recommend:

· Wherever possible, to send the grievance letter by email and print a hard copy of the email showing the time and date sent

· If the grievance letter is being sent by fax, to retain a copy of the fax confirmation sheet 

· Where this is not possible, use a recorded/ special delivery postal service, and retain the postal record. 

This type of evidence will be useful to show the employer if s/he suggests that the Tribunal does not have jurisdiction to hear the claim, and should a pre-hearing review be ordered by the Tribunal, is likely to satisfy the Tribunal that the grievance was sent.

4. Advisors should check with employees whether they have received their statement of employment particulars (s1 ERA 1996). If the employee has not received them, then an additional award of between two and four weeks’ pay may be made  (s38 EA 2002).
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